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SUMMARY 

Riverside County incorrectly terminated claimant's In Home Supportive Services and Personal Care 
Service Program (IHSS/PCSP) benefits effective June 30, 2012 due to both parents being in the home, 
where the county has failed to prove that the provider parent is not precluded from full-time employment 
due to the need to care for the recipient. [614-1] [567-1] 

FACTS 

The recipient is a 7 year old child. He lives at home with both parents and 4 siblings. His mother has 
been acting as his care provider. He has a diagnosis of Fragile X Syndrome and developmental delay. 
He had been previously authorized to receive 195 hours per month which included Bowel & Bladder 
care, Dressing assistance, and Protective Supervision. 

On November 3, 2011, Riverside County received from Orange County a notice of an Inter-County 
Transfer (ICT) on behalf of the claimant. 

On April 3, 2012 a social worker made a home visit as part of the required assessment of the child's 
needs. The claimant's mother informed the social worker her husband had been unemployed for more 
than three (3) months and was home full time. The husband reported that he is not disabled or mentally 
ill. Claimant's mother told the social worker that she stayed at home and took care of her children. 

On May 25, 2012 Riverside County sent a notice that approved the ITC and authorized the 195 hours 
previously allowed by Orange County for the month of June 2012. 

However, on May 31, 2012 Riverside County sent a notice that terminated claimant's IHSS/PCSP 
benefits effective June 30, 2012. The notice supported the proposed action with the reason that the 
services may only be provided by a parent if the parent has left full-time employment, or is precluded 
from full-time employment due to the need to provide services for the child, there is no other suitable 
provider and, without the services, the child may required out-of-home placement or receive inadequate 
care. The notice cited MPP §30-763,451 and .452. At the hearing, the County relied on the express 
provisions of MPP §30-763.451; 452; & 453 to support its position that IHSS/PCSP could not be paid to a 
parent provider when both parents were in the home and available to care for the child. 

Claimant presented evidence that both she and her husband had previously been employed in Las 
Vegas a few years ago. When they moved to Orange County California they applied for IHSS/PCSP. 

The County presented evidence they spoke with the claimants mother on July 6, 2012 and she reported 
that her husband was still unemployed and had not been employed for over 6 months. 

LAW 

All regulations referred to herein are set forth in the Manual of Policies and Procedures issued by the 
Department of Social Services unless otherwise specified. 

[614-1] [567-1] 
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Welfare and Institutions Code Section 12300(e) reads as follows: 

Where supportive services are provided by a person having the legal duty pursuant to the Family Code 
to provide for the care of his or her child who is the recipient, the provider of supportive services shall 
receive remuneration for the services only when the provider leaves full-time employment or is prevented 
from obtaining full-time employment because no other suitable provider is available and where the 
inability of the provider to provide supportive services may result in inappropriate placement or 
inadequate care. 

These providers shall be paid only for the following: 

(1) Services related to domestic services. 
(2) Personal care services. 
(3) Accompaniment by a provider when needed during necessary travel to health-related appointments 

or to alternative resource sites. 
(4) Protective supervision only as needed because of the functional limitations of the child. 
(5) Paramedical services. 

II 

When the IHSS recipient is under 18 years of age and is living with the recipient's parent(s), IHSS may 
be purchased from a parent when all of the following conditions are met: 

(a) The parent has left full-time employment or is prevented from obtaining full-time employment 
because of the need to provide IHSS to the child. 

(b) There is no other suitable provider available. 

(c) If the child does not receive the listed services the child may inappropriately require out-of-home 
placement or may receive inadequate care. 

(30-763.451) 

For the purposes of Section 30-763.451 (b), a suitable provider is any person, other than the recipient's 
parent(s), who is willing, available, and qualified to provide the needed IHSS. 

(30-763452) 

When both parents are in the home, a parent may receive a payment as an IHSS provider only under the 
following conditions: 

(a) The conditions specified in §30-763.451(a) through (c) are met. 

(b) The non-provider parent is unable to provide the services because he/she is absent because of 
employment or in order to secure education or is physically or mentally unable to provide the 
services, as specified in §30-763.442. 

(c) if the non-provider parent is unable to provide services because of employment or educational 
purposes, payment shall be made to the provider only for services normally provided during the 
periods of the non-provider's absence. 

(30-763.453) 

[614-1] [567-1] 
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When the recipient is under 18 years of age and living with the recipient's parent(s), IHSS may be 
purchased from a provider other than the parent(s) when the parent(s) are not able to provide the 
services due to employment or educational related absence, physical or mental inability to perform the 
services, or absence due to medical treatment. Up to eight hours per week may be authorized for 
periods when the parent(s) must be absent from the home in order to perform shopping and errands 
essential to the family or for essential purposes related to the care of the recipient's siblings who are 
minors. (§§30-763.441-.444) 

A parent can be paid to provide the following services: 

(a) Related services, as specified in Section 30-757.13 

(b) Personal care services, as specified in Section 30-757.14 

(c) Assistance with travel, as specified in Section 30-757.15 

(d) Paramedical services, as specified in Section 30-757.19 

(e) Protective supervision, as specified in Section 30-757,17, limited to that needed because of the 
functional limitations of the recipient. 	This service shall not include routine child care of 
supervision. 

(§30-763.454) 

III 

IHSS Plus Waiver (replaced by IPO) eligibility is restricted to individuals who are requesting or receiving 
in-home care and who have been determined eligible for federally funded full-scope Medi-Cal and who: 

• Receive personal care; protective supervision; domestic and related services; heavy cleaning; yard 
hazard abatement; or teaching and demonstration, when any of the services are provided by a 
spouse of the recipient or parent of a minor child recipient as allowed under MPP §§30-763.41 and 
.45; 

• Receive Restaurant Meal Allowance; and/or 
• Receive Advance Payment for in-home services. 

If any of the above components exist in a case, the entire case will be covered under the IHSS Plus 
Waiver. 

(All County Letter 05-05, June 2, 2005; All County Welfare Director's Letter 05-21, June 13, 2005) 

All services authorized for minors, regardless if performed by a parent or a non-parent provider, must be 
assessed based upon disability, and not upon their age. (W&IC §12300(a) and ACIN #1-28-06.) 

The IHSS Plus Waiver (replaced by IPO) program will follow the IHSS Program Definitions and Special 
Definitions, specified in MPP Sections 30-700 and 30-701, unless otherwise specified. 

Eligibility 

(1) 
	

A person is eligible for the IHSS Plus Waiver who is a California resident, living in his/her own 
home and is aged, blind or disabled according to Medi-Cal definitions, and; 

[614-1J {567-1} 
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(2) 	Has been found eligible for full-scope federally funded Medi-Cal based upon either: 

(A) Receipt of cash assistance through SSI/SSP, CaIWORKs cash aid or Foster Care, or 
(B) An eligibility determination completed by a Medi-Cal Eligibility Worker for full-scope 

federally funded Medi-Cal, in accordance with Medi-Cal regulations located at Title 22, 
California Code of Regulations (CCR), Division 3, Subdivision 1, Chapters 1 and 2, and; 

(3) 	Has an assessed need, based upon a needs assessment as described in MPP Section 30-761, 
and; 

(4) 	Receives at least one of the following: 

(A) Restaurant Meal Allowance as specified in MPP Section 30-757.134; 
(B) Advance Pay as specified in MPP Section 30-76913; 
(C) Service(s) provided by his/her spouse as allowed in MPP Section 30-763.41; or 
(D) Service(s) as a minor child provided by his/her parent as allowed in MPP Section 30-

763.45. and 

(5) 	Any applicable share of cost has been met. 

(30-785(a) and (b)) 

Notwithstanding the Administrative Procedure Act, Chapter3,5 (commencing with Section 11340) of Part 
1 of Division 3 of Title2 of the Government Code, the department may implement the provisions of this 
section through all-county welfare director letters or similar publications. Actions taken to implement, 
interpret, or make specific this section shall not be subject to the Administrative Procedure Act or to the 
review and approval of the Office of Administrative Law. Upon request of the department, the Office of 
Administrative Law shall publish the regulations in the California Code of Regulations. All county welfare 
director letters or similar publications authorized pursuant to this section shall remain in effect for no 
more than 18 months. 

The department may also adopt emergency regulations implementing the provisions of this section. The 
adoption of regulations implementing this section shall be deemed an emergency and necessary for the 
immediate preservation of the public peace, health, safety, or general welfare. The emergency 
regulations authorized by this section shall be exempt from review by the Office of Administrative Law. 
Any emergency regulations authorized by this section shall be submitted to the Office of Administrative 
Law for filing with the Secretary of State and shall remain in effect for no more than 18 months by which 
time final regulations shall be adopted. 
(W&lC §14132951(h) 

In the event of a conflict between the terms of the IHSS Plus waiver (replaced by IPO) and any provision 
of this part or any regulation, all-county welfare directors letters or similar publications adopted for the 
purpose of implementing this part, the terms of the waiver shall control to the extent that the services are 
covered by the waiver. If the department determines that a conflict exists, the department shall issue 
updated instructions to counties for the purposes of implementing necessary program changes. The 
department shall post a copy of, or a link to, the instructions on its Web site. 
(W&IC §14132.951(i)) 

All Medi-Cal eligibility determinations are to be completed following Medi-Cal rules. This includes Medi-
Cal eligibility determinations for IHSS and PCSP recipients. (All County Welfare Director's Letter 04-27, 
August 30, 2004) 

[614-1] [567-1] 
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Medi-Cal eligibility determinations and redeterminations are to be performed on all applications received 
by the county requesting in-home services and existing in-home service for persons who are not also 
eligible for SSIISSP or other Medi-Cal linked cash-based assistance. These 
determinations/redeterminations are to be performed by Medi-Cal eligibility workers using Medi-Cal rules, 
Medi-Cal forms, and notices of action. 

Individuals must be determined eligible for whatever Medi-Cal program is appropriate (e.g., Section 
1931(b), Aged and Disabled Federal Poverty Level, Pickle, Medically Needy, 250 percent Working 
Disabled, etc) before a referral is forwarded to the IHSS unit for a needs assessment. 

(All County Welfare Director's Letter 05-21 June 13, 2005). 

IV 

Parents can work out of the home and still be an IHSS Plus Waiver (now lPO) provider as long as they 
are not working full-time. MPP 30-763.451 (a) requires that to be a paid provider, the parent has left full-
time employment or is prevented from obtaining full-time employment because of the need to provide in 
home supportive services to the child. 

Two parents who both work full-time cannot be paid for services in the IPO during the hours they are 
home in the morning and evening. In order for parents to be paid providers, they must meet the criteria in 
MPP 30-763.45. MPP 30-763.451(a) requires that the parent has left full-time employment or is 
prevented from obtaining full-time employment because of the need to provide IHSS to the child. 

(AC IN 1-28-06, April 11, 2006, answers to questions 6 and 8) 

CONCLUSION 

The county has the burden to show that the parent provider has either not left full time employment or is 
not precluded from obtaining full time employment, due to the need to care for the recipient. The county 
must further determine whether there is a suitable provider and whether the failure to provide the 
services would result in inappropriate out-of-home placement or inadequate care, pursuant to §30-
763.451: 452. Although these issues were raised by the county in the notice of action, at the hearing, 
the county instead relied on §30-763.453 (c), a new basis of support for its position. It failed to establish 
that the claimant was precluded from obtaining full-time employment due to the need to care for the child. 

The county's reliance on §30-763.453(c) is misplaced. California Department of Social Services (CDSS) 
has taken the position that this regulation is not supported by statute and is not enforceable. Therefore, 
the fact that both parents are in the home is not determinative. Having failed to prove the underlying 
basis for the discontinuance, the county's proposed action cannot be sustained. 

ORDER 

The claim is granted. 

Riverside County shall rescind its discontinuance action effective June 30, 2012. Riverside County shall 
reinstate benefits effective June 30, 2012, as otherwise eligible. 

AG:cn 

[614-1] [567-1] 
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SUMMARY 

Riverside County correctly terminated claimant's* Uornriopportive  Services and Personal Care 
Service Program (IHSS/PCSP) benefits effective Jun2012 where it is found that both parents are 
available to care for the claimant. [614-21 [567-21 

FACTS 

The claimant is a 7 year old child. He lives at home with both parcQ diings. His mother has 
been acting as his care provider. He has a diagnosis of Fragile X Synd. r and developmental delay. 
He had been previously authorized to receive 195 hours per month whic included Bowel & Bladder 
care, Dressing assistance, and Protective Supervision. 

On November 3, 2011 Riverside County receivoo from Orange County a notice of an inter-County 
Transfer (lOT) on behalf of the claimant. 

On April 3, 2012 a social worker made a hd 	visit as 
needs. The claimant's mother informed the socorke 
than three (3) months and was home full time, TTisba 
II. Claimants mother told the social worker that she ' 

of the required assessment of the child's 
husband had been unemployed for more 

reported that he is not disabled or mentally 
at home alld took care of her children. 

On May 25, 2012 Riverside County sent a notice that appn the ITC andauthorized the 195 hours 
previously allowed by Orange County for the month of June 2012 

However, on May 31, 2012 Riverside County sent a notice that 	ated claimant's IHSS/PCSP 
benefits effective June 30, 2012 because there were two parents in e home; neither parent was 
employed; and the recipient was their own child under the age of 18. The County relied on the express 
provisions of MPP §30-763.451; 452; & 453 to Asoport its position that IHSS/PCSP could not be paid to a 
parent provider when both parents were in the 	'e and available to care for the child. 

Claimant's mother presented evidence tA0 both sh 
employed in Las Vegas a few years ago. 

Whqr 
hey 

her husband had both previously been 
to Orange County California they applied for 

IHSS/PCSP. 

The County presented evidence they spoke with the 
that her husband was still unemployed and had not been 

Vs ether on July 6, 2012 and she reported 
oyed for ov6 months, 

LAW 

All regulations referred to herein aè,set forth in the Manual of Polis and Procedures issued by the 
Department of Social Services unls otherwise specified. 

Where supportive services are provided by - 	.n Having 
to provide for the care of his or her child who i Icipie 
receive remuneration for the services only when the  
from obtaining full-time employment because no oth 
inability of the provider to provide supportive services 
inadequate care, 

thLegal duty pursuant to the Family Code 
th provider of supportive services shall 
es full-time employment or is prevented 

ble provider is available and where the 
ay result in inappropriate placement or 

[614-2] [567-2] 
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ears of age and is living with the recipients parent(s), IHSS may 
the following conditions are met; 
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These providers shall be paid only for the following. 

(1) Services related to domestic services. 
(2) Personal care services. 
(3) Accompaniment by a provider when needed durffinçcessary travel to health-related appointments 

or to alternative resource sites. 	 "-f' 
(4) Protective supervision only as needed because of the1pna1mitations of the child. 
(5) Paramedical services. 

When the IHSS recipient is under 
be purchased from a parent when 

1. The parent has left fuie empIo 	t or is prevented from obtaining full-time employment 
because of the need to pr. e 1HS ' . e child. 

2. There is no other suitable provid 	ilable. 

3. If the child does not receive the list 	icei the chiIjL may inappropriately require out-of-home 
placement or may receive inadequate car 	 / 

(§30-763.451) 

When both parents are in the home, a parent may receive a payment as an IHSS provider only under the 
following conditions: 

The conditions specified in §3&3.451 (a) through (C) are met. 

2. The non-provider parent iiabie to pr-. '.e the services because he/she is absent because of 
employment or in order to swre  ed 	or is physically or mentally unable to provide the 
services, as specified in §3O-7.,2. 

3. If the non-provider parent is unable O)qvide ices because of employment or educational 
purposes, payment shall be made to th.yider only forervices normally provided during the 
periods of the non-providers absence, 

(30-763.453) 

When the recipient is under 18 y?of age and living with the recipient's parent(s), IHSS may be 
purchased from a provider other tKain the parent(s) when the parent(s) are not able to provide the 
services due to employment o ducatiorial related absence, physical or mental inability to perform the 
services, or absence due toi I trea 	. Up to eight hours per week may be authorized for 
periods when the parent(s) must 	ase 	the home in order to perform shopping and errands 
essential to the family or for essentiposes related to the care of the recipients siblings who are 
minors. (30-763.441-.444) 

A parent can be paid to provide the following sces: 
JM 

(a) Related services, as specified in Section 3O-"3 

(b) Personal care services, as specified in Section 30-757.14 

[614-2] [567-2] 



(3)  

(4) Receives at least one of the folio 

(A) 	Repipt of cash assistance through 	 cash aid or Foster Care, or 
(B 	Arft.bhty e - 	nation completed by a 	3'i-Cal Eligibility Worker for full-scope 

federl. fLnde 	di-Cal, in accordance with 'edi-Cal regulations located at Title 22, 
Californiaotqdf of Regulati ns (CCR), Division 3, Subdivision 1, Chapters 1 and 2, and; 

Has an assessed nee 	ton a needs assessment as described in MPP Section 30-761 
and; 
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(c) Assistance with travel, as specified in Section 30757, 15 

(d) Paramedical services, as specified in Section 37.19 

(e) Protective supervision, as specified in SectioO-757 	mited to that needed because of the 
functional limitations of the recipient. This 	vice"Al not include routine child care of 
supervision. 

(30-763.454) 

Ill 

IHSS Plus Waiver (replaced by IPO) eligibiy is restricted to individuals wlWare requesting or receiving 
in-home care and who have been determiligible for federally funded full-scope Medi-Cal and who: 

• Receive personal care; protectivpervision; domestic and related services; heavy cleaning; yard 
hazard abatement; or teaching and mons 	. when any of the services are provided by a 
spouse of the recipient or parent of ¼ior c 'ecipient as allowed under MPP §30-763.41 and 
.45; 

• Receive Restaurant Meal Allowance; and/oQ 
• Receive Advance Payment for in-home service 

If any of the above components exist in a case, the èft.cas-  ,.e covered under the IHSS Plus 
Waiver. 

(All County Letter 05-05, June 2, 2005; All County Welfare Di 	's Letter 05-21, June 13, 2005) 

All services authorized for minors, regardless if performed by a parent or a non-parent provider, must be 
assessed based upon disability, and not upon their age. (W&lC §12300(a) and ACIN #1-28-06.) 

The IHSS Plus Waiver (replaced by lPO) 
	

am will follow the IHSS Program Definitions and Special 
Definitions, specified in MPP Sections)0- 00 and 30-701, unless otherwise specified. 

Eligibility 

(1) A person is eligible for the IHSS PlQsaiver who is a California resident, living in his/her own 
home and is aged, blind or disabled acc.• . ,, to Meal definitions, and; 

(2) Has been fou ible for full-scope federal 	ied Medi-W based upon either: 

le 

	

(A) 	Restaurant Meal Allowance as specified in MPP Section 30-757.134,- 
(6) 

	

0-757.134;
(B) 	Advance Pay as specified in MPP Section 30-769,73; 

	

(C) 	Service(s) provided by his/her spouse as allowed in MPP Section 30-763.41; or 
[614-2] [567-2] 
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(D) 	Service(s) as a minor child provided by iiL/her parent as allowed in MPP Section 30- 
763.45. and 

(5) 
	

Any applicable share of cost has been met. 
	 0 

(30-785(a) and (b)) 
A 

Notwithstanding the Administrative Procedure Act, Chapter3.5 (conc 	th Section 11340) of Part 
1 of Division 3 of Title2 of the Government Code, the department thamplement the provisions of this 
section through all-county welfare dire r letters or similar publicati 	Actiotaken to implement, 
interpret, or make specific this section 	not be subject to the 	 Act or to the 
review and approval of the Office f A ministrative Law. Upon request 

T 
e dertment, the Office of 

Administrative Law shalt publish t 	egulations in the California Code of Reg&lations. All county welfare 
director letters or similar pubticatio- uthor 	pursuant to this section shall remain in effect for no 
more than 18 months. 

The department may also adopt emergeijegulations implementing the provisions of this section. The 
adoption of regulations implementing this 
immediate preservation of the public pea 
regulations authorized by this section shall be 
Any emergency regulations authorized by this 
Law for filing with the Secretary of State and shall 
time final regulations shall be adopted. 
(W&lC §14132.951(h) 

hajjoe  deemed an emergency and necessary for the 
e 	, safety, or general welfare. The emergency 
mpt from review by the Office of Administrative Law. 
n shaillik submitted to the Office of Administrative 

in 	efièct for no more than 18 months by which 

n  

In the event of a conflict between the terms of the IHSS Plus waiver (replaced by IPO) and any provision 
of this part or any regulation.,  all-county welfare directors letters or similar publications adopted for the 
purpose of implementing thjrt, the terms of the waiver shall control to the extent that the services are 
covered by the waivers  lft department determines that a conflict exists, the department shalt issue 
updated instructions tounties for the purposes of implementing necessary program changes. The 
department shall post a 	of, orApk to, the instructions on its Web site. 
(W&lC §14132.951(i)) 

All Medi-Cal eligibility deterrniçns are to be completed following Medi-Cal rules. This includes Medi- 
Cal eligibility determinations for'lS and 	P recipients. (All CountyIelfare Director's Letter 04-27, 
August 30, 2004) 	 . 

Medi-Cat eligibility determinations andetermi 	ns are to be performed on all applications received 
by the county requesting in-home se 	an -xisting in-home 	ice fo -rsons who are not also 
eligible 	for 	SSI/SSP 	or 	other j%Je.i "a) 	linked 	c-ba 	assistance. 	These 
determinations/redeterminations are to be pthbrmed by Medi-Cal eligibfy w. - rs using Medi-Cal rules, 
Medi-Cal forms. and notices of action. 

Individuals must be determined eligible for whatever Medi-Cal prograrr 
1931(b), Aged and Disabled Federal Poverty Level, Pickle, Medically 
Disabled, etc) before a referral is forwarded to the IHSS unit for a needs ass 

(All County Welfare Director's Letter 05-21. June 13, 2005). 

iite (e.g., Section 
250 percent Working 

ent. 

q. 

[614-2] [567-2) 
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Parents can work out of the home and st$r r!n 	Plus Waiver (now IPO) provider as long as they 
are not working full-time. MPP 30-763.451(a.'res that to ,&e a paid provider, the parent has left full- 
time employment or is prevented from obtaining 	ne erjloyment because of the need to provide in 
home supportive services to the child. 

Two parents who both work f itime cannot be paid fo 	'j' -s 	lPO during the hours they are 
home in the morning and even order for parents to be • ; 'iroviders, they must meet the criteria in 
MPP 30-763.45. MPP 30- '.3.451(a) requires that the par; 1  has left full-time employment or is 
prevented from obtaining Ifrtime  employment because of the need to provide IHSS to the child. 

(ACIN 1-28-06, April 11, 200.7er,,tuestions 6 and 8) 

CQLUSION 
AV 

IQ 

There is some evidence that the claimaroWmother left eiployment or is prevented from seeking outside 
employment due to the fact she has five 	ren 	to care for. There is no evidence that her 
husband left employment to care for the ' 't", - nf\Jiere is no evidence that at the time of the 
assessment and at the time of the hearing that • 	her suitable provider was available" as required by 
Welfare & Institutions Code section 12300(d). Bet •arents are suitable providers. There is no evidence 
that while both parents remained u, mployed in April and June 2012 there was any likelihood that 
supportive services would not be pr., • . by the parents, who had the legal duty to provide them, or that 
there was any possibility or likelih..d that there would be an inappropriate placement or inadequate 
care. This finding is also requir 	y Welfare & Institutions Code section 12300(d). 

The County argues that while both irts 	employed they are both available to care for their child, 
making them both suitable providers,.4here is no real or imagined risk of out of home placement of 
the child while both parents are avaiIabl'4Vttie home. 

It is concluded that the County acted correcfFhen it termi -ted the claimant's IHSS/PCSP benefits. 
Since both parents are available to care for him 	e the -*'.,in unemployed there is no eligibility to 
IHSS benefits under Welfare & Institutions Code se ".12 

ky 
ORDER 

The claim is denied. 

JB:cn 
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